






Vicarious Liability For Lessors In British Columbia 
 
 
Just When You Thought It Was Safe To Lease Vehicles In Canada 
 
Recent legislation in both the United States and Ontario has addressed 
the concerns of the leasing industry with respect to vicarious 
liability. In both jurisdictions, specific legislation has been 
introduced to either eliminate (United States) or contain (Ontario) 
lessors' vicarious liability. 
 
Lessors lobbied for these changes to ensure that leasing a motor 
vehicle would not expose the lessor to unexpected costs, and to provide 
an efficient economic mechanism for consumer and commercial users to 
acquire the use of motor vehicles without incurring significant 
obligations. Previously, the potential exposure to vicarious liability 
had a dampening effect on both motor vehicle sales and financing of 
these vehicles. Until May 3, 2006 certain lessors in British Columbia 
were also exempt from vicarious liability, but all this changed with 
the recent decision of Yeung (Guardian ad litem of) v. Au, 2006 BCCA 
217. 
 
Prior to the Court of Appeal's decision in Yeung, leases with an option 
to purchase were considered, for the purposes of the Motor Vehicle Act 
(British Columbia), conditional sales contracts. Based on the 1996 
decision of the British Columbia Court of Appeal in Schoenbach v. 
Troung, (1996) 19 B.C.L.R (3d) 313, the purchaser of the motor vehicle 
under a conditional sales agreement would be liable as the owner of the 
motor vehicle and the seller would be exempt from vicarious liability. 
 
The Court of Appeal held that a lease with an option to purchase 
constituted a conditional sales contract. Accordingly, under the 
predecessor provision to Section 86(3) of the Motor Vehicle Act, the 
lessor was provided with the same protections as a seller under a 
conditional sales contract. Yeung overruled this finding. 
 
The court, in Yeung, held that a lease with an option to purchase was 
different than a conditional sales contract and found by this reasoning 
that a lessor was not afforded the same protections as a conditional 
sale vendor. The result of this finding was to cause the lessor of the 
motor vehicle to be liable for damages caused by the lessee under 
lease. 
 
What makes this decision even more disquieting is that the lease the 
court reviewed may have actually been a financing (or security) as 
opposed to a true lease. The court could have reached such a conclusion 
if a proper analysis of the economic reality had been conducted. 
Instead, the court simply looked at the fact that the instrument was 
entitled "lease," 
contemplated payment of "rent," and provided an option to purchase the 
vehicle at the end of the term of the lease. 
 
The court did not analyze whether the standard indicia of a secured 
credit arrangement were present including whether it was likely that 
the lessee would or would not exercise its option. The mere fact that 
the lessee could walk away from the purchase of the motor vehicle was 
sufficient for the court to determine that the contract under 



consideration was not in the nature of a conditional sales contract but 
a lease. This reasoning is very much a form-over-substance analysis and 
one that does not necessarily follow legal analysis of other statutes 
(including section 2(1) of the BC 
PPSA) or accounting principles. 
 
The distinction between a true lease and financing lease has long been 
litigated, particularly in Ontario, where there is a distinction for 
PPSA purposes that a lease intended as security is a different legal 
instrument than a true lease. Under the Court of Appeal's decision, 
this distinction, at least for purposes of the Motor Vehicle Act, is 
not seen to be significant. 
 
This is a disturbing development for lessors in British Columbia and 
consideration should be given by lessors who enter into financing 
leases to restructure these transactions into conditional sales 
contracts. In many situations, lessors, or more properly, financiers of 
motor vehicles, often are ambivalent as to whether they should document 
their particular finance transaction as a conditional sales contract or 
a lease where there is going to be either a bargain purchase price or 
trac lease. Based on this recent decision, it now appears that in these 
circumstances, a conditional sales contract should prevail. 
 
In situations where the transaction will be a true lease, the lessor 
needs to be vigilant that the lessee continues to maintain appropriate 
insurance. This insurance amount will likely now have to be higher than 
traditionally has been requested as a lessor will be unwilling to 
assume any risk. More problematic will be the systems required by 
lessors to ensure these insurance policies do not lapse. Lessors can 
obtain excess liability insurance but this excess cost will be passed 
on to the lessee in higher costs. Given the recent success by lessors 
in the United States and Ontario to cause changes to governing 
statutes, it is strongly recommended that British Columbia lessors 
initiate similar activities. The case could easily be made to British 
Columbia legislators that costs in British Columbia will be higher than 
in other parts of Canada and cause both consumers and commercial 
companies to be less competitive than their Canadian and U.S. 
counterparts. 
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